HB22-1326: Fentanyl Accountability & Prevention
THE WRONG SOLUTION TO
AN URGENT CRISIS

The alarming spike in fentanyl-related overdose deaths is an urgent public health
crisis that demands immediate action by policy makers at every level of government
in order to save lives. But HB22-1326 is the wrong solution. To tackle
unprecedented overdose deaths in our communities, Colorado must pursue a
public health roadmap, not a carceral one.

As amended, HB22-1326 makes the possession of as little as 1 gram of fentanyl a felony. Someone who
possesses a pill with one gram of pure fentanyl and someone whose one gram of Xanax or cocaine is laced

with a dusting of fentanyl could both be charged with a felony. Since fentanyl contamination of street
drugs is rampant, this will essentially make it a felony to possess illicit drugs in personal-use amounts.

Fentanyl is a public health crisis that demands a public health solution.

Colorado’s most respected harm reduction experts and behavioral ©6 This is a natural
health professionals are united in opposition to the felonization of
personal-use levels of fentanyl possession, saying it will do nothing to
reduce drug use or the supply of illicit fentanyl in our communities, but
that it is likely to:
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n Felonization will not stop overdoses — it will increase them.

Most states with higher overdose rates than Colorado are those that
felonize the simple possession of fentanyl. That’s because felonization: 10-40X
; ; INCREASED LIKELIHOOD
o DI’.IV(?S pfeop.le away from seeking treatment out of fear of OF OVERDOSE
criminalization.
e Creates areluctance to call 911 in an overdose situation, for fear of Drug overdose is a leading
being criminalized. cause of death among formerly

incarcerated people, who are
10 to 40 times more likely to
overdose in the early days of
their release than the general
population.

e Causes more people to use drugs alone, for fear of being
criminalized.

e Increases the number of people incarcerated for drug possession,
who then have much higher rates of overdose upon release.


https://leg.colorado.gov/bills/hb22-1326

n Felonization will reduce access to evidence-based treatment.

Voluntary treatment is proven more successful.

Studies show that people who receive treatment when they seek it out voluntarily have the very best
chances for successful recovery, especially when they can start receiving that treatment at that crucial
moment of decision. Success rates of those coerced into treatment are much lower, and can lower the
success rates of those who are there voluntarily.

Colorado is failing to meet the demand for voluntary treatment.

Currently in Colorado there are between 400-450 people who urgently want treatment for their
substance use disorders waiting for residential or inpatient substance use treatment beds in the
public system. People wait on average 2 weeks to 2 months to get into care due to both the lack of
capacity and statewide staffing shortages.

HB1326 will further reduce access to voluntary treatment.

HB1326 will flood Colorado’s overburdened drug treatment capacity with people coerced into
treatment as part of plea deals for lighter sentencing. Their success rates are far lower.

People seeking voluntary treatment will have to compete for limited resources with coerced
patients. That means longer waitlists, and more danger of overdose while they wait.

n Felonization will hit communities of color the hardest.

People of all races use drugs at a similar rate, but in Colorado:
e Black people are twice as likely as white people to be
arrested for a drug offense.
e Innocent Black people are 12x more likely to be convicted

“ ...decades of data show us
that while drug possession
remained a felony we did not see
increased access to treatment or

of drug offenses than innocent white people. decreased use, but we did see
* Black people receive longer sentences for similar offenses. entire communities, particularly
communities of color, devastated
As a result, 25% of Black people have a current or prior felony by mass incarceration and the
offense (compared with just 6% of the rest of the population), collateral consequences of
and researchers estimate that one in three Black men will be felonies.”
convicted of felony offenses in their lifetime. Mental Health Colorado

The solution to Colorado’s fentanyl crisis is too important to get wrong.

More lives will be lost if we take the wrong road, and regressive approaches that center punishment and
incarceration have been disproven time and again. If we hope to reduce both drug use and overdose
deaths in our state, Colorado lawmakers must pursue smart, evidence-based policies to address the
fentanyl crisis. We can start by prioritizing meeting the demand for substance use treatment, at all
access points, in a timely manner, for everyone who wants and needs it. We must follow a public health
roadmap out of this crisis.

A Fix HB1326: Coloradans need treatment & harm reduction, not felonization & punishment.
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Mandatory treatment provisions in HB22-1326
will overload an already strained system.

Felonizing fentanyl will push people into the criminal justice system for substance
use treatment at a time when Colorado isn't meeting needs for voluntary care.

Coloradans who want treatment for substance use go without.

450+ 95,000 33%

Every day, 450+ Coloradans who Coloradans with substance use of Coloradans don't seek
want treatment for their substance disorder did not get treatment or treatment because they
use disorders? sit on waitlists for an counseling due to stigma, costs, & can't get an appointment.3
average of 30 days.2 inadequate insurance coverage. 3

These numbers do not represent the thousands of incarcerated Coloradans who want treatment but don't have access to it.

"At present, Colorado has only 16 percent of the drug
treatment capacity we need for those seeking

treatment services." '
- Attorney General Phil Weiser coac.Gov PRESS RELEASE | APRIL12, 2022

Under HB1326, people voluntarily seeking treatment and those who are coerced into treatment
will have to compete for limited state resources. Reducing access to an already overburdened
system will lead to more drug use and overdose deaths and make the criminal justice system
the primary access point for substance use treatment in Colorado.

Public health experts on mandatory treatment provisions in HB1326:

“The state doesn't have the ability to support “We don't have enough primary care doctors doing
what this bill is asking for, in my opinion." this. We don't have enough behavioral health
Butch Lewis, Executive Director of the Colorado professionals doing this. We don't have enough

Association of Recovery Residences. 5 A0 5 5
v addiction treatment centers and providers doing

CPR NEWS | APRIL 21, 2022 R , . .
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3coloradohealthinstitute.org/research/going-without




COLORADO PUBLIC HEALTH EXERTS

ON HB1326: FENTANYL ACCOUNTABILITY & PREVENTION

HB1326 co-opts the language of harm reductionists to present the bill as compassionate and data-
driven, while pushing to criminalize people. Criminalization is fundamentally destabilizing and
harmful. That’s why Colorado’s most respected harm reduction experts oppose HB1326.

My first-hand experience working with this population
for more than fifteen years says we cannot mandate
treatment for people who are not ready for it, we can
only support them on their path to recovery. there are
innumerable high quality peer reviewed manuscripts
and failures of mandated treatment. People will not
be retained in care if we mandate them before they're
ready... Substance use, particularly opioid use
disorder, is one of the only diseases for which we even
consider mandating treatment under threat of
incarceration.

Strong scientific evidence demonstrates that
criminalization simply doesn't work - that supply side
restrictions without curtailing demand does not work.
Mandating treatment does not work. [...]

Years of solid evidence demonstrates that
incarceration is one of the strongest risk factors for
overdose. [...] It’s critical that the legislature make
laws that are informed by scientific evidence, and
listen to the public health experts and front line

providers who know what works and what doesn't.

™ Josh Barocas, MD
§ |/ Infectious Disease physician, Addiction

Researcher at CU Medical School

“We see that the risk of incarceration and felony
convictions leads to worse health outcomes for
the most vulnerable in our communities. In our
methadone clinic, where there is a harm reduction
approach [...] the patients in that clinic have had
lower rates of fatal overdoses than the rest of the
state or country and it is because we don’t have the
punitive approach.”

Q\ )\ Sarah Axelrath, MD

Primary Care & Addiction Medicine Physician at
Colorado Coalition for the Homeless

“Increased access to treatment and significantly
stepping up harm reduction approaches such as the
availability of naloxone fentanyl test strips, the Good
Samaritan law, and medication for opioid use disorder
-- these are evidence-based practices which
research has shown decreases the rates of fatal
overdoses from opioids.”

Bryon Adinoff, MD
m Addiction Psychiatrist and Clinical Professor
7 at CU AnschutzMedical Campus

“If stigma, shame, and incarceration worked with
drug use, we would have wrapped this up a long
time ago. All that has done is drive use underground
where people have gotten preventable chronic diseases
such as HIV, Hepatitis C, and died of overdose.”

= Lisa Raville, Executive Director
Harm Reduction Action Center

“Itis so important to have behavioral health take
center stage and make harm reduction a priority. [...]
One of the areas of the brain most impacted by trauma
is the pre-frontal cortex, the decision-making part of
the brain. Trauma-informed care has taught us that we
need to meet our clients where they are. That
mandated treatment does not work. It’s those warm
meals on a Wednesday afternoon, a text message
checking in from a peer, or an offer to drive to
treatment. That’s where we see the most growth, that’s
where we see the most change. These trauma-informed
practices do work.”

Jessica Courtney, MA, LPC Chief
0 Clinical Officer

Mile High Behavioral Healthcare


https://leg.colorado.gov/bills/hb22-1326

THESE COLORADO ORGANIZATIONS AGREE:

Coloradans need treatment, not felonization
to solve the fentanyl crisis.
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Crime Increase in Colorado:

Multiple Explanations

Lisa Pasko, Ph.D.

Associate Professor and Chair

University of Denver

Department of Sociology and Criminology

Prepared for the Joint Judiciary Committee SMART Government Act Hearing, January 28, 2022.

Recent media coverage of the increase in Colorado’s crime rates have placed
blame on criminal justice reform and decreasing incarcerated populations.
The data does not support this supposition. This brief illustrates other factors

that correlate with such increases.

OUESTION: What are the factors that affect the increase in crime rates?

ANSWER: As we have long known, increase in crime is tied with housing insecurity, drug misuse
and abuse,* gun sales, unemployment and joblessness, mental health struggles, family disruption and
violence, as well as fewer youth in school,** lower consumer confidence and security, and lack of

access to services.

While Colorado experienced a 10% increase in violent crime and an 8% increase in property crime from
2019-20207, our state also experienced significant increases in these historical root drivers of crime:
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First time homelessness

First-time homelessness nearly
doubled.? About 90% of stolen cars
recovered in the suburbs North of Denver
had evidence of people living in them.®

25% 1

Housing insecurity

Housing insecurity increased by 25%°
with a $15.18/hour gap between
minimum wage and that needed to
afford the average rent.®

2%t

Unemployment

With some variation, unemployment
saw a spike in April 2020, on average
hitting at 12%.%

45% 1

Gun sales

Gun sales increased by
45%. Firearms were used
in 70% of homicides,
resulting in 202 deaths.*

54%1

Opioid deaths

Overdose deaths jumped to
an all time high, up 38%,
with opioid deaths up 54%.’

23%t

Youths not in school

The number of children not
enrolled in school increased
by 23%.°

Colorado has the nation’s highest rate of adult mental
illness with the lowest access to mental health care®

23% of Coloradans suffer from mental illness and in 2020 we
continued to have the 5th highest suicide rate in the country.!*
Coloradans face the nation's worst access to mental health care
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Crime Societal Factors

with people waitlisted over a year for treatment.*2

*as evidenced by overdoses increases

n crime-risk age cohort (16-20)




Crime Increase in Colorado: Lisa Pasko, Ph.D.
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OUESTION: Does national data show a correlation between criminal justice reform and increase in crime?
ANSWER: NO.

Pretrial/Bail Reform. A November 2020 study of public safety data in 13 jurisdictions before Spotlight on
and after adoption of pretrial reforms saw decreases or negligible increases in crime after New Jersey

implementing reforms.'® Releasing people pretrial did not negatively impact public safety. Reform: 2017 legislation

Decarceration. A report by the Vera Institute of Justice concludes increased incarceration virtually ended cash bond.

rates have no demonstrated effect on violent crime and in some instances may increase Impact: By 2019, overall jail
crime. The Prison Paradox concluded similarly: since 2000, the increased use of jails and population declined 45%.

risons accounted for nearly zero percent of the overall reduction in crime.* . .
P y P Public Safety: Violent

Police Budgets. Cities that increased or did not reduce police budgets in 2020 in response to crimes decreased by 16%
protests following George Floyd’s murder saw the same kind of staggering increases in between 2016 to 2018.
homicides as cities that reduced their police budgets.*® e prisonpoliy.org blog/2020/11/17prtral-releases/
36%1t gy
(1} 0
California Montan! 81% 1 3%t 47% 1

Wisconsin New York

OQUESTION: Does the data show any outh Dakota
correlation between political party and ’
increases in violent crime? ‘
g, 0,

ANSWER: NO. = 39%1

. Pennsylvania
Most states, regardless of politics,
saw their murder rate rise by 30% or ‘ - N 62%1
more in 2020, with a few conservative 7 Delaware

states, such as Montana, South Dakota,
and Kentucky, seeing the highest jumps
(84%, 81%, and 62% respectively).1®

Higher-than-average increases also occurred
in New York (+47%), Pennsylvania (+39%),
Illinois (+38%), Ohio (+38%) and California
(+36%).16 States with Highest Homicide Rate Increase 2019-2020

. Democratic controlled legislature - Republican controlled legislature

Kentucky

CONCLUSION:

1 Crime is not increased by jail/prison depopulation or criminal justice reform.
There is no direct correlation between incarceration and crime rates.

Crime is not political. Crime is increasing in places throughout the country
regardless of political affiliation.

Crime DOES correlate with instability in society. As issues regarding mental health,
addiction, access to guns, housing, jobs, education are exacerbated, crime increases.
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